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(3) A copy of the shipping paper or
the description of the Class 7 (radio-
active) material in the shipment re-
quired by 49 CFR 172.202 and 172.203.

[57 FR 44131, Sept. 24, 1992]

§397.103 Requirements for State rout-
ing designations.

(a) The State routing agency, as de-
fined in §397.201(c), shall select routes
to minimize radiological risk using
“Guidelines for Selecting Preferred
Highway Routes for Highway Route
Controlled Quantity Shipments of Ra-
dioactive Materials,”” or an equivalent
routing analysis which adequately con-
siders overall risk to the public. Des-
ignations must be preceded by sub-
stantive consultation with affected
local jurisdictions and with any other
affected States to ensure consideration
of all impacts and continuity of des-
ignated routes.

(b) State routing agencies may des-
ignate preferred routes as an alter-
native to, or in addition to, one or
more Interstate System highways, in-
cluding interstate system bypasses, or
Interstate System beltways.

(c) A State-designated route is effec-
tive when—

(1) The State gives written notice by
certified mail, return receipt re-
quested, to the Associate Adminis-
trator for Safety and System Applica-
tions, Federal Highway Administra-
tion, Attn: Traffic Control Division,
HHS-32, Room 3419, Registry of State-
designated routes, at the address
above; and

(2) Receipt thereof is acknowledged
in writing by the Associate Adminis-
trator.

(d) Upon request, the Office of High-
way Safety, Traffic Control Division,
HHS-32, room 3419, at the address
above, will provide a list of State-des-
ignated preferred routes and a copy of
the ““Guidelines for Selecting Preferred
Highway Routes for Highway Route
Controlled Quantity Shipments of Ra-
dioactive Materials.”

[57 FR 44131, Sept. 24, 1992]

§397.201

Subpart E—Preemption
Procedures

SOURCE: 57 FR 44132, Sept. 24, 1992, unless
otherwise noted.

§397.201 Purpose and scope of the
procedures.

(a) This subpart prescribes proce-
dures by which:

(1) Any person, including a State, po-
litical subdivision thereof, or Indian
tribe, directly affected by any highway
routing designation for hazardous ma-
terials may apply to the Administrator
for a determination as to whether that
highway routing designation is pre-
empted under 49 U.S.C. 5125, or §397.69
or §397.203 of this part; and

(2) A State, political subdivision
thereof, or Indian tribe may apply to
the Administrator for a waiver of pre-
emption with respect to any highway
routing designation that the State, po-
litical subdivision thereof, or Indian
tribe acknowledges to be preempted by
49 U.S.C. 5125, or §397.69 or §397.203 of
this part, or that has been determined
by a court of competent jurisdiction to
be so preempted.

(b) Unless otherwise ordered by the
Administrator, an application for a
preemption determination which in-
cludes an application for a waiver of
preemption will be treated and proc-
essed solely as an application for a pre-
emption determination.

(c) For purposes of this part:

Act means 49 U.S.C. 5101 et seq., for-
merly known as the Hazardous Mate-
rials Transportation Act.

Administrator means the Federal
Highway Administrator, who is the
chief executive of the Federal Highway
Administration, an agency of the Unit-
ed States Department of Transpor-
tation, or his/her designate.

Hazardous material means a substance
or material, including a hazardous sub-
stance, which has been determined by
the Secretary of Transportation to be
capable of posing an unreasonable risk
to health, safety, or property, when
transported in commerce, and which
has been so designated.
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§397.203

Indian tribe has the same meaning as
contained in section 4 of the Indian
Self-Determination and Education Act,
25 U.S.C. 450b.

Person means an individual, firm, co-
partnership, corporation, company, as-
sociation, joint-stock association, in-
cluding any trustee, receiver, assignee,
or similar representative thereof, or
government, Indian tribe, or agency or
instrumentality of any government or
Indian tribe when it offers hazardous
materials for transportation in com-
merce or transports hazardous mate-
rials in furtherance of a commercial
enterprise, but such term does not in-
clude the United States Postal Service.

Political subdivision includes a mu-
nicipality; a public agency or other in-
strumentality of one or more States, or
a public corporation, board, or commis-
sion established under the laws of one
or more States.

Routing agency means the State high-
way agency or other State agency des-
ignated by the Governor of a State, or
an agency designated by an Indian
tribe, to supervise, coordinate, and ap-
prove the highway routing designa-
tions for that State or Indian tribe.
Any highway routing designation made
by a political subdivision of a State
shall be considered a designation made
by that State.

Routing designation includes any reg-
ulation, limitation, restriction, curfew,
time of travel restriction, lane restric-
tion, routing ban, port-of-entry des-
ignation, or route weight restriction
applicable to the highway transpor-
tation of hazardous materials over a
specific highway route or portion of a
route.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mari-
ana lIslands, the Virgin Islands, Amer-
ican Samoa, Guam, or any other terri-
tory or possession of the United States
designated by the Secretary.

[57 FR 44132, Sept. 24, 1992, as amended at 59
FR 51834, Oct. 12, 1994]

§397.203 Standards for
preemption.

determining

(a) Any highway routing designation
established, maintained, or enforced by

49 CFR Ch. Ill (10-1-97 Edition)

a State, political subdivision thereof,
or Indian tribe is preempted if—

(1) Compliance with both the high-
way routing designation and any re-
quirement under the Act or of a regula-
tion issued under the Act is not pos-
sible;

(2) The highway routing designation
as applied or enforced creates an obsta-
cle to the accomplishment and execu-
tion of the Act or the regulations is-
sued under the Act; or

(3) The highway routing designation
is preempted pursuant to §397.69(b) of
this part.

(b) [Reserved]

[57 FR 44132, Sept. 24, 1992, as amended at 59
FR 51834, Oct. 12, 1994]

§397.205 Preemption application.

(a) Any person, including a State, po-
litical subdivision thereof, or Indian
tribe directly affected by any highway
routing designation of another State,
political subdivision, or Indian tribe,
may apply to the Administrator for a
determination of whether that highway
routing designation is preempted by
the Act or §397.203 of this subpart. The
Administrator shall publish notice of
the application in the FEDERAL REG-
ISTER.

(b) Each application filed under this
section for a determination must:

(1) Be submitted to the Adminis-
trator, Federal Highway Administra-
tion, U.S. Department of Transpor-
tation, Washington, DC 20590-0001. At-
tention: HCC-10 Docket Room, Hazard-
ous Materials Preemption;

(2) Set forth a detailed description of
the highway routing designation of the
State, political subdivision thereof, or
Indian tribe for which the determina-
tion is sought;

(3) If applicable, specify the provi-
sions of the Act or the regulations is-
sued under the Act under which the ap-
plicant seeks preemption of the high-
way routing designation of the State,
political subdivision thereof, or Indian
tribe;

(4) Explain why the applicant be-
lieves the highway routing designation
of the State, political subdivision
thereof, or Indian tribe should or
should not be preempted under the
standards of §397.203; and
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